KiflSS.   &>U:ail^^       («^>) 


UMASS/AMHERST 


3150bb    0273    A303    7 


Report  of 
The  Governor's  Advisory 

Committee  to  Study 

Cablevision  Programming 

Relative  to  the  Showing 

of  Obscene  Material 


V 


iOVERNMENT  DOCUMENTS 
COLLECTION 

NOV  2^1983 

University  ot  Massachusetts 

Depository  Copy 


Presented 
December  30,  1982 


Report  of 
The  Governor's  Advisory 

Committee  to  Study 

Cablevision  Programming 

Relative  to  the  Showing 

of  Obscene  Material 


Contents 

Committee:  History  and  Purposes 2 

Cablevision:  Characteristics  and  Expansions 2 

Community  Reaction 2 

Privacy  Right 3 

Government's  Regulatory  Responsibilities 3 

Constitutional  Background 3 

Recommendations 3 

Conclusion 3 

Cable  Statute-Ordinance 4 


December  30,  1982 


Report  of 
The  Governor's  Advisory  Committee 

to  Study 

Cablevision  Programming 

Relative  to  the  Showing 

of  Obscene  Material 


Committee:  History  and  Purposes 

By  Executive  Order,  Number  217.  June  11,  1982,  the  above 
Committee  was  established.  The  mandate  given  to  the 
Committee,  consisting  of  twenty  five  citizens,  was  to  "con- 
duct an  analysis  of  the  methods  by  which  other  states  have 
sought  to  curtail,  through  legislation  or  otherwise,  the  trans- 
mission of  obscene  programs  over  cablevision  networks  and, 
furthermore,  make  recommendations  as  to  whether  or  not 
such  state  intervention  is  necessary  for  the  commonwealth, 
delineating  the  reasons  therefore  and  the  extent  of  permis- 
sible action  necessary  to  satisfy  such  demands." 

Beginning  in  September,  monthly  meetings  of  the  gen- 
eral Committee  were  held.  By  vote  of  the  Committee  as  a 
whole,  subcommittees  were  formed  to  study  a)  existing  or 
proposed  regulation  of  obscene  programming  over  cable- 
vision  by  other  jurisdictions  (local,  state,  or  federal);  b)  court 
decisions  as  they  impact  on  permissible  extent  of  recom- 
mendations by  the  Committee;  c)  the  present  conditions  of 
offensive  programming  over  cablevision,  especially  in 
Massachusetts. 

The  subcommittees  reported  the  results  of  their  investi- 
gations to  the  Committee  as  a  whole.  As  a  result  of  study, 
research,  and  discussion  of  these  subcommittee  reports,  the 
Governor's  Advisory  Committee  issues  the  following  Re- 
port to  the  Governor  and  to  our  fellow  citizens  of 
Massachusetts. 

Cablevision:  Characteristics  and  Expansion 

Cablevision  at  the  present  time  in  Massachusetts  has  ap- 
proximately 500,000  subscribers.  Cable  systems  already 
under  franchise  are  being  built  in  numerous  communities 
throughout  the  state?  many  other  communities  are  negoti- 
ating franchises  for  cable  service.  Few  question  that  cable 
service  in  the  commonwealth  is  expanding  with  great 
rapidity. 

Cable  transmission  is  the  latest  development  in  mass 
communication  and  there  is  no  doubt  that  it  is  and  will  be 
a  powerful  conduit  of  information  and  values  affecting  the 


personal  and  social  life  of  our  people,  an  influence  mag- 
nified by  its  immediacy  in  the  home.  Cablevision  promises 
many  benefits  of  efficient  and  refined  communication  in 
our  modern  culture.  It  is  an  industry  of  the  public  market- 
place and  so  is  under  regulation  of  the  laws  of  the  com- 
monwealth in  a  number  of  respects;  it  is  supervised  by  the 
Community  Antenna  Television  Commission,  a  state  agency 
administering  the  state  laws.  Further  direct  regulation  exists 
under  community  cable  franchises. 

But  in  the  area  of  obscenity  or  indecency,  this  booming 
industry  is  wholly  unregulated.  It  has  an  open  field  for  the 
transmission  of  offensive  programming.  Cable  entrepre- 
neurs have  been  prompt  to  move  into  the  vacuum  of  con- 
trols and  to  multiply  obscene  and  indecent  programming 
nationwide.  Already  there  are  a  dozen  cable  services  to 
supply  such  programs. 

These  programs  are  more  and  more  openly  advertised  in 
the  daily  newspapers  and  in  cable/TV  guides,  frequently 
under  the  cover  of  "adult  only".  The  cable  systems  began 
with  tentative  indecency  but  have  become  bolder  by  the 
month.  Communities  of  Massachusetts  have  been  given  films 
of  lesbian  orgy,  mutual  masturbation  by  a  man  on  a  woman 
and  woman  on  a  man,  seduction  of  a  15  year  old  boy  by 
an  older  woman,  etc.  The  cable  industry  has  purchased 
pornographic  movies  from  The  Adult  Film  Association  of 
America.  Playboy  and  Penthouse  Enterprises  are  active 
partners  in  cable  programming  services. 

Community  Reaction 

The  growth  of  community  outrage  at  this  degradation  of 
free  speech  and  free  enterprise  has  resulted  in  proposed 
regulation  in  six  states  (Missouri,  Arizona,  California,  New 
York,  Utah,  and  Louisiana).  Local  communities  in  signif- 
icant number  are  moving  toward  local  ordinances  setting 
decency  standards  for  cable  transmission.  More  than  this, 
a  federal  bill  establishing  standards  for  cable  television  is 
under  consideration  by  Congress. 


Privacy  Right 

In  discussion  about  regulation  of  indecency  on  cable,  much 
is  made  of  the  so-called  privacy  right;  it  is  emphasized  that 
cable  is  a  purchased  domestic  service  and  that  a  man's 
house  is  his  castle.  This  argument  also  supposes  some  kind 
of  right  of  consenting  adults  to  be  entertained  by  obscenity. 
All  this  is  a  smokescreen  hiding  the  central  reality  of  sex 
exploitation.  The  U.S.  Supreme  Court  clearly  stated  that 
there  is  no  such  principle  of  consenting  adults  recognized 
in  American  law  (Paris  Adult  Theatre  v.  Slaton,  1973).  It 
also  declared  that  the  privacy  right  to  view  obscenity  in  the 
home  cannot  be  extended  to  any  right  to  have  such  materials 
commercially  distributed  to  the  home  (U.S.  v.  Orito,  1973). 

Government's  Regulatory  Responsibilities 

The  essential  point  then,  is  the  responsibility  of  the  public 
authority  to  regulate  in  the  public  interest  any  commercial 
enterprise  engaged  in  selling  and  distributing  to  its  citizens 
a  product  that  can  be  harmful. 

Cablevision  is  a  public  business,  licensed  by  explicit 
government  franchise.  If  the  government  establishes  no 
minimum  standards  of  decency,  then  the  contractual  rec- 
ognition condones  the  dissemination  of  indecency.  Such  a 
posture  mocks  the  responsibility  of  government  to  preserve 
the  common  good  and  protect  the  integrity  of  family  life. 

Any  assumption  or  claim  that  self-regulation  by  the  in- 
dustry will  preserve  necessary  community  standards  is  na- 
ive, in  view  of  the  early  track  record  of  blue  programming 
over  cable  outlets.  The  public's  security  is  badly  served  if 
the  government  relies  upon  the  promises  of  a  competitive 
industry  that  it  will  deny  itself  significant  profit  potential. 

Constitutional  Background 

The  Committee  wishes  to  emphasize  two  fundamental  points 
which  we  believe  should  underlie  any  judgment  for  action 
in  this  area  of  increasing  citizen  concern: 

First,  the  legal  basis  for  public  controls  of  exploitative 
programming  was  clearly  expressed  by  the  U.S.  Supreme 
Court  in  Paris  Adult  Theatre  v.  Slaton;  1973 

"The  sum  of  experience,  including  that  of  the  past 
two  decades,  affords  ample  basis  for  legislatures  to 
conclude  that  a  sensitive  key  relationship  of  human 
experience,  central  to  family  life,  community  wel- 
fare, and  the  development  of  human  personality,  can 
be  debased  and  distorted  by  crass  commercial  ex- 
ploitation of  sex.'" 


Second,  it  is  important  to  realize  that  the  standards  for 
electronic  communication  (radio,  television,  cablevision) 
may  not  be  reduced  to  outright  obscenity  nor  hardcore  por- 
nography. The  U.S.  Supreme  Court  has,  in  the  Pacifica 
decision  of  1978,  confirmed  that  special  standards  of  de- 
cency rightly  prevail  in  the  electronic  media  by  reason  of 
their  "uniquely  pervasive  presence"  in  the  home.  Note  the 
court's  dictum  "you  don't  have  to  prove  the  pig  obscene, 
when  the  pig  enters  the  parlor".  Consequently,  there  are 
two  levels  of  material  that  can  be  proscribed  —  the  obscene 
in  all  media,  and  the  indecent  in  the  electronic  media.  In 
the  expressed  judgment  of  the  U.S.  Supreme  Court,  neither 
has  any  standing  in  presumed  First  Amendment  rights.  The 
model  statute  appended  to  this  Report  carefully  recognizes 
the  more  sensitive  standard  of  indecency  beyond  outright 
obscenity.  We  believe  such  a  statute  can  set  support  guide- 
lines for  franchise  agreements  between  cable  companies  and 
the  local  communities. 

Recommendations 

We  therefore,  recommend  that  the  Governor  sponsor  a  state 
statute  for  decency  controls  over  cablevision.  While  we,  as 
citizen  members  of  this  Advisory  Committee,  recognize 
that  legislative  debate  and  decision  will  be  necessary,  we 
append  to  this  Report  a  model  statute  for  the  guidance  of 
the  Governor  and  the  Legislature.  The  model  statute  has 
been  carefully  researched  for  its  legal  viability. 

Conclusion 

The  Committee  urges  all  citizens  to  support  the  responsible 
action  of  the  public  authority  in  this  issue  of  standards  for 
cablevision.  Cablevision  can  be  and  should  be  an  instru- 
ment of  beneficial  cultural  influence  in  American  life.  It 
should  not  be  surrendered  to  the  disposition  of  unprincipled 
entrepreneurs.  We  submit  that  grave  abuses  are  evident  in 
the  recent  history  of  cable  programming.  We  close  our  eyes 
to  that  evidence  only  at  peril  to  the  vulnerability  of  our 
children  and  to  those  decencies  fundamental  to  a  family- 
oriented  and  self-respecting  civil  society. 


Respectfully  submitted  by 

Thomas  E.  Giblin  as  Chairman 

for  The  Governor's  Advisory  Committee 

on  Cable  Television  and  Pornography 


CABLE  STATUTE  -  ORDINANCE 


Section  1 


A.  No  person  (including  franchisee)  shall  by  means  of  cable  television  system,  know- 
ingly distribute  by  wire  or  cable  to  its  subscribers  any  indecent  material  or  knowingly 
provide  such  material  for  distribution. 

B.  "Person"  shall  include  individuals,  partnerships,  associations  and  corporations. 

C.  "Distribute "shall  mean  send,  transmit  Or  retransmit  or  otherwise  pass  through  a 
cable  television  system. 

D.  "Material"  means  any  visual  material  shown  on  a  cable  television  system,  whether 
or  not  accompanied  by  a  soundtrack,  or  any  sound  recording  played  on  a  cable  television 
system. 

E.  "Indecent  material"  shall  mean  material  which  is  a  representation  or  verbal  de- 
scription of: 

1 .  a  human  sexual  or  excretory  organ  or  function;  or 

2.  nudity;  or 

3.  ultimate  sexual  acts,  normal  or  perverted,  actual  or  simulated;  or 

4.  masturbation; 

which  under  contemporary  community  standards  for  cable  television  is  patently 
offensive. 

F.  "Community  Standards"  shall  mean  the  standards  of  the  community  encompassed 
within  the  territorial  area  covered  by  the  franchise. 

G.  "Provide"  means  to  supply  for  use. 

H.  "A  person  acts  knowingly"  if  he  has  knowledge  of  the  character  or  nature  of  the 
material  involved.  A  person  is  presumed  to  have  knowledge  of  the  character  or  nature 
of  the  material  if  he  has  actual  notice  of  the  nature  of  such  material  whether  or  not  he 
has  precise  notice  of  its  contents. 

Section  2 

Violation  of  this  statute  shall  constitute  a  misdemeanor  and  any  person  convicted  of  such 

violation  shall  be  confined  in  jail  for  not  more  than months  or  fined  not  more 

than Dollars,  either  or  both. 


for  additional  information: 
Thomas  E.  Giblin  482-3441 
Alexandra  Mark  738-4999 
Robert  E.  Ward  325-6856 


